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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The St at e seeks r evi ew 

of  an unpubl i shed deci s i on of  t he cour t  of  appeal s r ever si ng an 

or der  and a j udgment  of  t he Ci r cui t  Cour t  f or  Dane Count y,  Di ane 

M.  Ni cks,  Judge. 1  The ci r cui t  cour t  deni ed def endant  Mi t chel l  A.  

Lange' s mot i on t o suppr ess t he r esul t s of  a bl ood t est  anal yzi ng 

a sampl e of  hi s bl ood.   The def endant  ent er ed a no- cont est  pl ea 

and was f ound gui l t y of  oper at i ng a mot or  vehi c l e whi l e under  

                                                 
1 St at e v.  Lange,  2008AP882- CR,  unpubl i shed sl i p op.  ( Wi s.  

Ct .  App.  Oct .  2,  2008) .  
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t he i nf l uence of  an i nt oxi cant  as a second of f ense cont r ar y t o 

Wi s.  St at .  § 346. 63( 1) ( a)  ( 2005- 06) . 2 

¶2 We ar e asked t o det er mi ne whet her  a l aw enf or cement  

of f i cer  compl i ed wi t h t he Four t h Amendment  t o t he Uni t ed St at es 

Const i t ut i on when obt ai ni ng a bl ood sampl e f r om t he def endant  

wi t hout  a war r ant  t o do so.   Our  pr i or  cases est abl i sh t hat  a 

war r ant l ess bl ood sampl e t aken at  t he di r ect i on of  a l aw 

enf or cement  of f i cer  i s consi st ent  wi t h t he Four t h Amendment  

under  t he f ol l owi ng ci r cumst ances:  " ( 1)  t he bl ood dr aw i s t aken 

t o obt ai n evi dence of  i nt oxi cat i on f r om a per son l awf ul l y 

ar r est ed f or  a dr unk- dr i v i ng r el at ed vi ol at i on or  cr i me,  ( 2)  

t her e i s a c l ear  i ndi cat i on t hat  t he bl ood dr aw wi l l  pr oduce 

evi dence of  i nt oxi cat i on,  ( 3)  t he met hod used t o t ake t he bl ood 

sampl e i s a r easonabl e one and per f or med i n a r easonabl e manner ,  

                                                 
2 Wi sconsi n St at .  § 346. 63 ( 2005- 06)  pr ovi des i n r el evant  

par t  as f ol l ows:  
 
( 1)  No per son may dr i ve or  oper at e a mot or  vehi c l e 
whi l e:  

( a)  Under  t he i nf l uence of  an i nt oxi cant ,  a cont r ol l ed 
subst ance,  a cont r ol l ed subst ance anal og or  any 
combi nat i on of  an i nt oxi cant ,  a cont r ol l ed subst ance 
and a cont r ol l ed subst ance anal og,  under  t he i nf l uence 
of  any ot her  dr ug t o a degr ee whi ch r ender s hi m or  her  
i ncapabl e of  saf el y dr i v i ng,  or  under  t he combi ned 
i nf l uence of  an i nt oxi cant  and any ot her  dr ug t o a 
degr ee whi ch r ender s hi m or  her  i ncapabl e of  saf el y 
dr i v i ng .  .  .  .  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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and ( 4)  t he ar r est ee pr esent s no r easonabl e obj ect i on t o t he 

bl ood dr aw. " 3   

¶3 The def endant  chal l enges t he bl ood dr aw on a s i ngl e 

gr ound,  namel y t hat  he was not  l awf ul l y ar r est ed f or  oper at i ng a 

mot or  vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant  when 

hi s bl ood was t aken.   Mor e speci f i cal l y,  t he def endant  ar gues 

t hat  hi s ar r est  f or  oper at i ng a mot or  vehi c l e whi l e under  t he 

i nf l uence of  an i nt oxi cant  was not  l awf ul  because t he ar r est i ng 

of f i cer  l acked pr obabl e cause t o bel i eve t hat  t he def endant  was 

oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 

i nt oxi cant .   The def endant  does not  chal l enge t he 

const i t ut i onal i t y of  t he bl ood dr aw except  on t he gr ound of  t he 

const i t ut i onal i t y of  t he ar r est .  

¶4 Accor di ngl y,  we st at e t he i ssue on r evi ew as f ol l ows:  

Di d t he l aw enf or cement  of f i cer ,  at  t he t i me of  t he def endant ' s 

ar r est ,  have pr obabl e cause under  t he c i r cumst ances of  t he 

i nst ant  case t o bel i eve t hat  t he def endant  was gui l t y of  

oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 

i nt oxi cant ?   

¶5 We concl ude t hat  t he c i r cui t  cour t  di d not  er r  i n 

concl udi ng t hat  t he st at e met  i t s bur den of  est abl i shi ng t hat  at  

t he t i me of  t he ar r est  t he l aw enf or cement  of f i cer  had pr obabl e 

cause t o bel i eve t hat  t he def endant  was oper at i ng a mot or  

                                                 
3 St at e v.  Kr aj ewski ,  2002 WI  97,  ¶33,  255 Wi s.  2d 98,  648 

N. W. 2d 385 ( quot i ng St at e v.  Bohl i ng,  173 Wi s.  2d 529,  533- 34,  
494 N. W. 2d 399 ( 1993) ) .   See al so St at e v.  Faust ,  2004 WI  99,  
¶18,  274 Wi s.  2d 183,  682 N. W. 2d 371 ( same) .  
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vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant .   

Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  appeal s  

r ever si ng t he or der  of  t he c i r cui t  cour t .    

I  

¶6 We br i ef l y summar i ze t he f act s r el at i ng t o t he 

def endant ' s ar r est  and t he bl ood dr aw.   We wi l l  f ur ni sh 

addi t i onal  f act s l at er  i n t he opi ni on when di scussi ng t he l egal  

i ssue pr esent ed.  

¶7 The f act s ar e not  di sput ed.   Some f act s ar e t aken f r om 

a wr i t t en r epor t  f i l ed by t he ar r est i ng of f i cer ,  Of f i cer  

Mar gar et  Hof f man of  t he Mapl e Bl uf f  Pol i ce Depar t ment .   The 

def endant  f i l ed a por t i on of  Of f i cer  Hof f man' s r epor t  wi t h t he 

c i r cui t  cour t  i n conj unct i on wi t h hi s mot i on t o suppr ess.   The 

r emai ni ng f act s may be f ound i n t he t est i mony of  Of f i cer  Hof f man 

and a second Mapl e Bl uf f  pol i ce of f i cer ,  Of f i cer  Don Penl y,  at  

t he suppr essi on hear i ng.      

¶8 Of f i cer  Penl y and Of f i cer  Hof f man wer e t he onl y 

per sons who t est i f i ed at  t he suppr essi on hear i ng.   The def endant  

di d not  cont r over t  t hei r  t est i mony or  t he cont ent s of  Of f i cer  

Hof f man' s wr i t t en r epor t .  

¶9 Of f i cer  Hof f man,  and t o a l esser  ext ent  Of f i cer  Penl y,  

obser ved t he def endant  dr i v i ng unl awf ul l y and t hen cr ashi ng hi s 

vehi c l e at  about  3: 00 A. M.  on Sunday,  Januar y 21,  2007.   The 

ci r cumst ances r el at i ng t o t he def endant ' s unl awf ul  dr i v i ng and 

hi s cr ash ar e descr i bed bel ow.    

¶10 The cr ash l ef t  t he def endant  wi t h subst ant i al  per sonal  

i nj ur i es and damage t o hi s vehi c l e.   The def endant ' s vehi c l e was 
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on i t s r oof  when Of f i cer  Hof f man di scover ed i t ,  i t s  f r ont  end 

caved i n.   A ut i l i t y  pol e was cut  i n t wo and hangi ng by i t s 

wi r es.   Of f i cer  Hof f man hear d l oud musi c and a car  al ar m.   The 

ar ea r eeked of  gasol i ne,  whi ch pour ed t hr ough t he def endant ' s 

car .   Of f i cer  Hof f man i mmedi at el y cont act ed di spat ch,  r equest i ng 

t he hel p of  f i r e and emer gency r esponse ser vi ces.      

¶11 The def endant  was no l onger  i n hi s vehi c l e.   Of f i cer  

Hof f man f ound t he def endant  l y i ng f ace- down on t he si dewal k.   

Bl ood was r unni ng out  of  hi s mout h and nose.   He was unconsci ous 

but  was br eat hi ng and had a pul se.   Of f i cer  Hof f man updat ed 

di spat ch about  t he ext ent  of  t he def endant ' s i nj ur i es.    

¶12 Of f i cer  Hof f man di d not  sear ch f or  evi dence t hat  t he 

def endant  was i nt oxi cat ed.   She t est i f i ed t hat  she di d not  t r y 

t o smel l  t he def endant  f or  t he odor  of  i nt oxi cant s,  because 

gasol i ne was al l  over  t he acci dent  scene;  di d not  sear ch t he 

def endant ' s vehi c l e,  because she per cei ved a r i sk t hat  i t  woul d 

i gni t e;  and di d not  per f or m a f i el d sobr i et y t est  on t he 

def endant ,  because t he def endant  was i nj ur ed and unconsci ous.   

Of f i cer  Hof f man t est i f i ed t hat  her  t op pr i or i t i es wer e t o keep 

t he def endant  al i ve and t o keep bot h t he def endant  and her sel f  

saf e,  r at her  t han t o i nvest i gat e f or  evi dence of  a cr i me.  

¶13 Of f i cer  Penl y j oi ned Of f i cer  Hof f man at  t he acci dent  

scene shor t l y af t er  Of f i cer  Hof f man ar r i ved.   Of f i cer  Penl y was 

of f  dut y at  t he t i me but  i nf or med Of f i cer  Hof f man t hat  he woul d 

go back on dut y so t hat  he coul d assi st  her .   At  t he suppr essi on 

hear i ng,  Of f i cer  Penl y suppl i ed t est i mony descr i bi ng t he 

acci dent  scene essent i al l y  as Of f i cer  Hof f man descr i bed i t .      
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¶14 Of f i cer s f r om t he Madi son Pol i ce Depar t ment  soon 

ar r i ved and t ook cont r ol  of  t he cr ash scene.   The def endant  was 

t r anspor t ed t o t he emer gency r oom at  t he Uni ver si t y of  Wi sconsi n 

Hospi t al .   Of f i cer  Hof f man and Of f i cer  Penl y made a br i ef  v i s i t  

t o t he Mapl e Bl uf f  Pol i ce Depar t ment  and t hen dr ove t o t he 

emer gency r oom t o f i nd t he def endant .  

¶15 At  t he emer gency r oom of  t he hospi t al ,  mul t i pl e 

doct or s and nur ses wer e wor ki ng on t he def endant .   Of f i cer  Penl y 

and Of f i cer  Hof f man advi sed a nur se t hat  t hey woul d need a l egal  

bl ood dr aw.   The nur se t ol d t hem t hat  t hey woul d have t o wai t  

unt i l  t he def endant  had been gi ven a CT scan.    

¶16 Of f i cer  Hof f man was abl e t o see t he def endant ' s 

dr i ver ' s l i cense at  a nur se st at i on.   She l ear ned f r om a Dane 

Count y agency t hat  t he def endant ' s dr i ver ' s l i cense was val i d 

but  t hat  t he def endant  had a pr i or  convi ct i on f or  oper at i ng a 

mot or  vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant .    

¶17 When t he def endant  r et ur ned f r om hi s CT scan,  a nur se 

i nf or med Of f i cer  Hof f man t hat  she needed t o act  f ast  i f  she 

want ed t o get  bl ood dr awn.   Medi cal  per sonnel  wer e f r ant i cal l y 

wor ki ng on t he def endant ,  who was st i l l  unconsci ous.   Of f i cer  

Hof f man f or mal l y  pl aced t he def endant  under  ar r est  f or  oper at i ng 

a vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant . 4  She t hen 

asked a nur se t o dr aw bl ood f r om t he unconsci ous def endant . 5 

                                                 
4 Of f i cer  Hof f man' s wr i t t en r epor t ,  whi ch t he def endant  

submi t t ed t o t he c i r cui t  cour t  i n conj unct i on wi t h hi s mot i on t o 
suppr ess,  c l ear l y st at es t hat  Of f i cer  Hof f man ar r est ed t he 
def endant  i n t he hospi t al .    
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The def endant  s t at es i n hi s br i ef  t o t hi s cour t  t hat  

Of f i cer  Hof f man ar r est ed hi m at  t he acci dent  scene.   See Br i ef  
of  Def endant - Appel l ant  at  3.   The def endant  c i t es Of f i cer  
Hof f man' s t est i mony at  t he suppr essi on hear i ng.   Of f i cer  
Hof f man' s t est i mony,  however ,  does not  cont r adi ct  her  wr i t t en 
r epor t .   At  t he suppr essi on hear i ng,  Of f i cer  Hof f man r esponded 
i n t he af f i r mat i ve when t he pr osecut or  asked her  whet her  she 
ar r est ed t he def endant  " at  some poi nt  i n t hi s pr ocess. "   The 
pr osecut or  di d not  expl ai n t o Of f i cer  Hof f man what  " pr ocess"  he 
was r ef er r i ng t o.   Of f i cer  Hof f man di d not  st at e dur i ng t he 
suppr essi on hear i ng when or  wher e she pl aced t he def endant  under  
ar r est .  

5 The i mpl i ed consent  l aw appl i es t o t aki ng bl ood f r om an 
unconsci ous per son.   Nei t her  par t y r ef er s t o t he i mpl i ed consent  
l aw,  whi ch st at es t hat  an unconsci ous per son who has dr i ven or  
oper at ed a mot or  vehi c l e on t he publ i c hi ghways i s not  pr esumed 
t o have wi t hdr awn consent  t o a bl ood t est .   Bl ood sampl es may be 
t aken f r om t he unconsci ous per son i f  t he l aw enf or cement  of f i cer  
( 1)  has pr obabl e cause t o bel i eve t hat  t he per son has vi ol at ed 
s.  346. 63,  f or  exampl e,  or  ( 2)  det ect s any pr esence of  al cohol ,  
cont r ol l ed subst ance,  cont r ol l ed subst ance anal og or  ot her  dr ug,  
or  a combi nat i on t her eof .       

Wi sconsi n St at .  § 343. 305( 2)  pr ovi des:   

Any per son who .  .  .  dr i ves or  oper at es a mot or  
vehi c l e upon t he publ i c hi ghways of  t hi s 
st at e .  .  .  i s  deemed t o have gi ven consent  t o one or  
mor e t est s of  hi s or  her  br eat h,  bl ood or  ur i ne,  f or  
t he pur pose of  det er mi ni ng t he pr esence or  quant i t y i n 
hi s or  her  bl ood or  br eat h,  of  al cohol ,  cont r ol l ed 
subst ances,  cont r ol l ed subst ance anal ogs or  ot her  
dr ugs,  or  any combi nat i on of  al cohol ,  cont r ol l ed 
subst ances,  cont r ol l ed subst ance anal ogs and ot her  
dr ugs,  .  .  .  when r equi r ed t o do so under  [ Wi s.  St at .  
§ 343. 305( 3) ( ar )  or  ( 3) ( b) ] .  

Wi sconsi n St at .  § 343. 305( 3) ( b)  f ur t her  pr ovi des:   

A per son who i s  unconsci ous or  ot her wi se not  capabl e 
of  wi t hdr awi ng consent  i s pr esumed not  t o have 
wi t hdr awn consent  under  t hi s subsect i on,  and i f  a l aw 
enf or cement  of f i cer  has pr obabl e cause t o bel i eve t hat  
t he per son has v i ol at ed s.  346. 63 ( 1)  .  .  .  or  det ect s 
any pr esence of  al cohol ,  cont r ol l ed subst ance,  
cont r ol l ed subst ance anal og or  ot her  dr ug,  or  a 



No.  2008AP882- CR   

 

8 
 

¶18 Of f i cer  Hof f man had t he def endant ' s bl ood t est ed f or  

t he pr esence of  i nt oxi cant s.    

I I  

 ¶19 A war r ant l ess ar r est  i s  not  l awf ul  except  when 

suppor t ed by pr obabl e cause. 6  Pr obabl e cause t o ar r est  f or  

oper at i ng whi l e under  t he i nf l uence of  an i nt oxi cant  r ef er s t o 

t hat  quant um of  evi dence wi t hi n t he ar r est i ng of f i cer ' s  

knowl edge at  t he t i me of  t he ar r est  t hat  woul d l ead a r easonabl e 

l aw enf or cement  of f i cer  t o bel i eve t hat  t he def endant  was 

oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 

i nt oxi cant . 7  The bur den i s on t he st at e t o show t hat  t he of f i cer  

had pr obabl e cause t o ar r est . 8 

¶20 The quest i on of  pr obabl e cause must  be assessed on a 

case- by- case basi s,  l ooki ng at  t he t ot al i t y of  t he 

c i r cumst ances. 9  Pr obabl e cause i s a " f l exi bl e,  common- sense 
                                                                                                                                                             

combi nat i on t her eof ,  on a per son dr i v i ng or  oper at i ng 
or  on dut y t i me wi t h r espect  t o a commer ci al  mot or  
vehi c l e .  .  .  one or  mor e sampl es [ of  bl ood,  br eat h,  
or  ur i ne]  may be admi ni st er ed t o t he per son.  

6 St at e v.  Secr i st ,  224 Wi s.  2d 201,  209,  212,  589 
N. W. 2d 387 ( 1999)  ( " Under  bot h t he Four t h Amendment  and Ar t i c l e 
I ,  § 11 of  t he Wi sconsi n Const i t ut i on,  pr obabl e cause must  exi st  
t o j ust i f y an ar r est .  .  .  .  Pr obabl e cause i s t he s i ne qua non 
of  a l awf ul  ar r est . " )  ( quot at i on mar ks and ci t at i on omi t t ed) .  

7 St at e v.  Kasi an,  207 Wi s.  2d 611,  621,  558 N. W. 2d 687 ( Ct .  
App.  1996) .   

8 St at e v.  Wi l l e,  185 Wi s.  2d 673,  682,  518 N. W. 2d 325 ( Ct .  
App.  1994) .  

9 Washbur n Count y v.  Smi t h,  2008 WI  23,  ¶34,  308 Wi s.  2d 65,  
746 N. W. 2d 243;  St at e v.  Mul t al er ,  2002 WI  35,  ¶34,  252 
Wi s.  2d 54,  643 N. W. 2d 437.    



No.  2008AP882- CR   

 

9 
 

measur e of  t he pl ausi bi l i t y  of  par t i cul ar  concl usi ons about  

human behavi or . " 10  When t he f act s ar e not  di sput ed,  whet her  

pr obabl e cause t o ar r est  exi st s i n a gi ven case i s a quest i on of  

l aw t hat  t hi s cour t  det er mi nes i ndependent l y of  t he c i r cui t  

cour t  and cour t  of  appeal s but  benef i t i ng f r om t hei r  anal yses. 11  

I n det er mi ni ng whet her  t her e i s pr obabl e cause,  t he cour t  

appl i es an obj ect i ve st andar d,  consi der i ng t he i nf or mat i on 

avai l abl e t o t he of f i cer  and t he of f i cer ' s t r ai ni ng and 

exper i ence. 12 

¶21 I n ar gui ng t hat  Of f i cer  Hof f man di d not  have pr obabl e 

cause t o ar r est  hi m f or  oper at i ng a mot or  vehi c l e whi l e under  

t he i nf l uence of  an i nt oxi cant ,  t he def endant  asser t s t hat  many 

common i ndi cat or s of  i nt oxi cat i on di d not  exi st  i n t he pr esent  

case:  The def endant  di d not  admi t  al cohol  consumpt i on.   Ther e 

wer e no odor s of  i nt oxi cant s,  no s l ur r ed speech or  di f f i cul t y 

bal anci ng,  no known vi s i t s t o a bar ,  no i nconsi st ent  st or i es or  

                                                                                                                                                             
See al so Secr i st ,  224 Wi s.  2d at  201 ( " Whet her  pr obabl e 

cause exi st s i n a par t i cul ar  case must  be j udged by t he f act s of  
t hat  case. " )  ( c i t at i on omi t t ed) .   

10 St at e v.  Hi ggi nbot ham,  162 Wi s.  2d 978,  989,  471 
N. W. 2d 24 ( 1991) .    

11 See Washbur n Count y,  308 Wi s.  2d 65,  ¶16.    

See al so St at e v.  Woods,  117 Wi s.  2d 701,  710,  345 
N. W. 2d 457 ( 1984)  ( " I f  t he hi s t or i cal  f act s ar e undi sput ed,  
pr obabl e cause f or  an ar r est  i s  a quest i on of  l aw t hat  i s 
subj ect  t o i ndependent  r evi ew on appeal ,  wi t hout  def er ence t o 
t he t r i al  cour t ' s  concl usi on. " ) .  

12 St at e v.  Kut z,  2003 WI  App 205,  ¶12,  267 Wi s.  2d 531,  671 
N. W. 2d 600.    
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expl anat i ons,  no i nt oxi cat ed t r avel i ng compani ons,  no empt y cans 

or  bot t l es,  and no suggest i ve f i el d sobr i et y t est s. 13   

                                                 
13 I n hi s br i ef  t o t hi s cour t ,  t he def endant  c i t es f i ve 

Wi sconsi n cases i nvol v i ng at  l east  one i ndi cat or  of  i nt oxi cat i on 
not  pr esent  i n t he i nst ant  case.   The def endant  c i t es Washbur n 
Count y v.  Smi t h,  2008 WI  23,  ¶36,  308 Wi s.  2d 65,  746 N. W. 2d 243 
( pr obabl e cause exi st ed when,  at  t he t i me of  t he ar r est ,  t he 
of f i cer  knew t hat  Smi t h had been dr i v i ng wel l  i n excess of  t he 
speed l i mi t  l at e at  ni ght  on a t wo- l ane hi ghway,  t hat  Smi t h had 
del ayed pul l i ng over  af t er  t he of f i cer  act i vat ed hi s emer gency 
l i ght s,  t hat  Smi t h had t wi ce dr i ven acr oss t he cent er l i ne bef or e 
pul l i ng over ,  t hat  Smi t h had an odor  of  al cohol  on hi s br eat h,  
t hat  Smi t h had admi t t ed t o consumi ng al cohol  over  a per i od of  
mor e t han t en hour s endi ng j ust  pr i or  t o hi s encount er  wi t h t he 
of f i cer ,  and t hat  Smi t h had suppl i ed i nconsi st ent  and equi vocal  
i nf or mat i on r egar di ng t he amount  of  al cohol  t hat  he had consumed 
dur i ng t hat  per i od of  t i me) ;  St at e v.  Kasi an,  207 Wi s.  2d 611,  
622,  558 N. W. 2d 687 ( Ct .  App.  1996)  ( pr obabl e cause exi st ed when 
t he of f i cer  knew t hat  Kasi an had been i n a one- vehi c l e acci dent ,  
t hat  Kasi an smel l ed of  i nt oxi cant s,  and t hat  Kasi an' s speech was 
sl ur r ed) ;  St at e v.  Wi l l e,  185 Wi s.  2d 673,  683- 84,  518 
N. W. 2d 325 ( Ct .  App.  1994)  ( pr obabl e cause exi st ed when t he 
of f i cer  knew t hat  Wi l l e smel l ed of  i nt oxi cant s,  t hat  Wi l l e had 
dr i ven hi s car  i nt o t he r ear  end of  a par ked Ol dsmobi l e,  and 
t hat  Wi l l e had s t at ed t hat  he had " t o qui t  doi ng t hi s" ) ;  St at e 
v.  Swanson,  164 Wi s.  2d 437,  453- 54 n. 6,  475 N. W. 2d 148 ( 1991)  
( st at i ng,  i n a f oot not e,  t hat  of f i cer s " ar guabl y"  l acked 
pr obabl e cause t o ar r est  Swanson f or  oper at i ng whi l e under  t he 
i nf l uence when t he of f i cer s knew t hat  Swanson had been dr i v i ng 
er r at i cal l y at  about  bar  t i me,  t hat  Swanson had f ai l ed t o 
expl ai n hi s er r at i c dr i v i ng,  and t hat  Swanson had t he odor  of  
i nt oxi cant s on hi s br eat h) ;  and St at e v .  Sei bel ,  163 
Wi s.  2d 164,  181- 83,  471 N. W. 2d 226 ( 1991)  ( r easonabl e suspi c i on 
exi st ed t o bel i eve t hat  Sei bel ' s bl ood cont ai ned evi dence of  
i nt oxi cat i on when t he of f i cer s knew t hat  Sei bel  had cr ossed t he 
cent er  l i ne f or  no j ust i f i abl e r eason,  causi ng a ser i ous 
acci dent ;  t hat  Sei bel ' s t r avel i ng compani ons,  who had been 
dr i v i ng t hei r  own mot or  vehi c l es i n t andem wi t h Sei bel ,  smel l ed 
of  i nt oxi cant s;  t hat  Sei bel  hi msel f  appear ed t o smel l  of  
i nt oxi cant s;  and t hat  Sei bel  exhi bi t ed a bel l i ger ence and l ack 
of  cont act  wi t h r eal i t y of t en associ at ed wi t h excessi ve 
dr i nki ng) .  
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¶22 The def endant  cont ends t hat  t he t i me of  t he i nci dent  

( 3: 00 A. M. )  and t he of f i cer s '  obser vat i ons of  hi s dr i v i ng,  whi ch 

t he def endant  char act er i zes as " er r at i c, "  r epr esent ed t he onl y 

pot ent i al  evi dence of  i nt oxi cat i on.  

¶23 We agr ee wi t h t he def endant  t hat  Of f i cer  Hof f man di d 

not  obser ve t he common i ndi cat or s of  i nt oxi cat i on t hat  l aw 

enf or cement  of f i cer s of t en det ect  when i nvest i gat i ng whet her  a 

dr i ver  i s i nt ox i cat ed.   Never t hel ess,  we concl ude t hat  t he 

t ot al i t y of  c i r cumst ances wi t hi n Of f i cer  Hof f man' s knowl edge at  

t he t i me of  t he ar r est  woul d l ead a r easonabl e pol i ce of f i cer  t o 

bel i eve,  as Of f i cer  Hof f man and Of f i cer  Penl y each bel i eved i n 

t he pr esent  case,  t hat  t he def endant  was under  t he i nf l uence of  

an i nt oxi cant  whi l e oper at i ng hi s vehi c l e.   We r each t hi s 

concl usi on based on t he t ot al i t y  of  c i r cumst ances,  i ncl udi ng t he 

f ol l owi ng f i ve f act or s i n t he pr esent  case.    

¶24 Fi r st ,  t he dr i v i ng t hat  Of f i cer  Hof f man and Of f i cer  

Penl y wi t nessed i s r el evant .   The dr i v i ng was not  mer el y er r at i c 

and unl awf ul ;  i t  was t he sor t  of  wi l dl y danger ous dr i v i ng t hat  

suggest s t he absence of  a sober  deci s i on maker  behi nd t he wheel .  

The def endant  cr ossed t he cent er l i ne mul t i pl e t i mes,  vent ur i ng 

f ar  i nt o t he wr ong si de of  a f our - l ane r oad.   The def endant  al so 

di d not  mer el y speed;  he i ncr eased hi s speed t o over  80 mi l es 

per  hour  i n a 30- mi l es- per - hour  zone when he was pur sued by 

Of f i cer  Hof f man wi t h her  l i ght s f l ashi ng.   Fi nal l y,  t he 

def endant  di d not  s i mpl y f ai l  t o mai nt ai n pr oper  cont r ol  of  hi s 

vehi c l e;  he dr ove hi s vehi c l e of f  t he r oad and t hr ough a ut i l i t y  

pol e.  



No.  2008AP882- CR   

 

12 
 

¶25 The f act s r el at i ng t o t he def endant ' s dr i v i ng ar e as 

f ol l ows.   Of f i cer  Hof f man obser ved t he def endant ' s whi t e Pont i ac 

sedan t r avel i ng t wo l anes deep i nt o t he wr ong si de of  t he r oad.   

She est i mat ed t hat  t he def endant ' s vehi c l e was movi ng about  15 

mi l es per  hour  above t he 30- mi l e- per - hour  speed l i mi t .   The 

def endant ' s vehi c l e cont i nued on t he wr ong si de of  t he r oad f or  

about  50 t o 75 f eet  bef or e movi ng over  t o t he cor r ect  s i de.    

¶26 Of f i cer  Hof f man pul l ed i nt o t he r oad and began t o 

pur sue t he def endant ' s vehi c l e.   She act i vat ed her  emer gency 

l i ght s and i ncr eased her  speed,  not i ng at  one poi nt  t hat  she was 

t r avel i ng 84 mi l es per  hour .   Even at  t hat  speed,  Of f i cer  

Hof f man was unabl e t o c l ose t he gap bet ween her  vehi c l e and t he 

def endant ' s.      

¶27 Of f i cer  Hof f man soon obser ved t he def endant ' s vehi c l e 

swer ve back t o t he wr ong si de of  t he r oad and t hen make a qui ck 

t ur n,  har d t o t he r i ght .   The vehi c l e di sappear ed f r om Of f i cer  

Hof f man' s v i ew.   A c l oud of  gr ay smoke appear ed.   Of f i cer  

Hof f man pul l ed up t o t he scene t o di scover  t hat  t he def endant  

had cr ashed i nt o a ut i l i t y  pol e,  cut t i ng t he pol e i n t wo.    

¶28 Of f i cer  Penl y al so wi t nessed some of  t he def endant ' s 

dr i v i ng.   He t est i f i ed at  t he suppr essi on hear i ng t hat  he passed 

t he def endant ' s vehi c l e moment s bef or e Of f i cer  Hof f man' s 

encount er  wi t h t he def endant  began.   He st at ed t hat  as hi s 

vehi c l e appr oached t he def endant ' s,  he saw t hat  t he def endant  

was dr i v i ng about  10 t o 15 mi l es per  hour  over  t he speed l i mi t  

and was t r avel i ng about  24 f eet  i nt o t he wr ong si de of  t he r oad.    
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¶29 Ther e was no ot her  t r af f i c ;  t he r oadway was dr y and 

f r ee of  debr i s.   Thus t r af f i c  and r oad condi t i ons do not  expl ai n 

t he def endant ' s dr i v i ng.    

¶30 Second,  t he of f i cer s '  exper i ence i s a consi der at i on.   

Of f i cer  Hof f man had been a Mapl e Bl uf f  pol i ce of f i cer  f or  onl y a 

f ew mont hs when she handl ed t he def endant ' s case.   She est i mat ed 

t hat  she had wor ked on about  10 t o 15 oper at i ng- whi l e- under - t he-

i nf l uence cases bef or e her  encount er  wi t h t he def endant .   

Of f i cer  Penl y was a vet er an of f i cer .   He had been wi t h t he Mapl e 

Bl uf f  Pol i ce Depar t ment  f or  near l y ei ght  year s at  t he t i me of  

t he def endant ' s ar r est  and had wor ked over  100 cases i nvol v i ng 

t he cr i me of  oper at i ng whi l e under  t he i nf l uence.    

¶31 Of f i cer  Penl y and Of f i cer  Hof f man di scussed t hei r  

obser vat i ons,  as wel l  as t he quest i on whet her  t hey had pr obabl e 

cause t o ar r est  t he def endant  f or  oper at i ng whi l e under  t he 

i nf l uence at  t he hospi t al .   Of f i cer  Penl y i nf or med Of f i cer  

Hof f man t hat  i n hi s opi ni on,  pr obabl e cause exi st ed t o ar r est  

t he def endant  f or  oper at i ng whi l e under  t he i nf l uence.  

¶32 Thi r d,  t he t i me of  ni ght  i s  r el evant .   Of f i cer  

Hof f man' s and Of f i cer  Penl y ' s uncont r over t ed t est i mony was t hat  

t hey encount er ed t he def endant  about  when Sat ur day ni ght  bar -

t i me t r af f i c  ar r i ves i n Mapl e Bl uf f  f r om downt own Madi son.   I t  

i s  a mat t er  of  common knowl edge t hat  peopl e t end t o dr i nk dur i ng 

t he weekend when t hey do not  have t o go t o wor k t he f ol l owi ng 

mor ni ng.        

¶33 Four t h,  by t he t i me of  t he ar r est ,  Of f i cer  Hof f man had 

di scover ed t hat  t he def endant  had a pr i or  convi ct i on f or  
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oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 

i nt oxi cant .   Of f i cer  Hof f man coul d t ake t hi s  evi dence i nt o 

account  when det er mi ni ng whet her  she had pr obabl e cause t o 

bel i eve t hat  t he def endant  was under  t he i nf l uence of  an 

i nt oxi cant  whi l e oper at i ng hi s vehi c l e. 14   

¶34 Fi f t h,  t he def endant ' s col l i s i on wi t h t he ut i l i t y  pol e 

cut  of f  t he l aw enf or cement  of f i cer s '  oppor t uni t y f or  f ur t her  

i nvest i gat i on.   The def endant  was unconsci ous,  bl oody,  and l y i ng 

ami d a gasol i ne- soaked cr ash scene when Of f i cer  Hof f man 

di scover ed hi m.   I t  i s  nei t her  sur pr i s i ng nor  s i gni f i cant  t hat  

Of f i cer  Hof f man f ai l ed t o det ect  any odor s of  i nt oxi cant s,  t o 

ascer t ai n whet her  t he def endant ' s speech was sl ur r ed or  hi s 

bal ance i mpai r ed,  t o obt ai n an admi ssi on t hat  t he def endant  had 

been dr i nki ng,  t o admi ni st er  a f i el d sobr i et y  t est  t o t he 

def endant ,  or  t o di scover  any empt y cans or  bot t l es i n t he 

def endant ' s compact ed and evi dent l y f l ammabl e vehi c l e.    

¶35 The def endant  ar gues t hat  Of f i cer  Hof f man and Of f i cer  

Penl y " coul d have f ol l owed [ t he def endant ]  t o t he hospi t al , "  

wher e t he def endant  " may have r egai ned consci ousness, "  enabl i ng 

t he of f i cer s t o " obt ai n st at ement s or  make addi t i onal  

obser vat i ons, "  and wher e t he of f i cer s mi ght  have " had t he 

oppor t uni t y t o smel l  [ t he def endant ' s]  c l ot hi ng and br eat h f or  

                                                 
14 See 2 Wayne R.  LaFave,  Sear ch and Sei zur e § 3. 2( d) ,  at  

58- 59 & nn. 134- 35 ( 4t h ed.  2004)  ( col l ect i ng cases hol di ng t hat  
" a suspect ' s pr i or  convi ct i ons and pr i or  ar r est s  ar e not  bar r ed 
f r om consi der at i on on t he i ssue of  pr obabl e cause" ) .    
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al cohol  away f r om t he gasol i ne smel l  at  t he scene. " 15  These 

ar gument s ar e not  per suasi ve i n t he pr esent  case.     

¶36 The r ecor d shows t hat  t he of f i cer s di d i n f act  f ol l ow 

t he def endant  t o t he hospi t al .   At  t he hospi t al ,  t he of f i cer s 

di scover ed t hat  t he def endant  was st i l l  unconsci ous and was 

subj ect  t o t he at t ent i on of  medi cal  per sonnel ,  one of  whom 

i nf or med Of f i cer  Hof f man t hat  she needed t o act  f ast  i f  she 

want ed a bl ood dr aw.   The of f i cer s '  f ai l ur e t o obt ai n addi t i onal  

evi dence of  i nt oxi cat i on at  t he hospi t al  bef or e t he ar r est  does 

not ,  under  t he c i r cumst ances of  t he pr esent  case,  wei gh agai nst  

t he i nf er ence t hat  t he def endant  was under  t he i nf l uence of  an 

i nt oxi cant .      

¶37 Al t hough evi dence of  i nt oxi cant  usage——such as odor s,  

an admi ssi on,  or  cont ai ner s——or di nar i l y  exi st s i n dr unk dr i v i ng 

cases and st r engt hens t he exi st ence of  pr obabl e cause,  such 

evi dence i s not  r equi r ed.   The t ot al i t y of  t he c i r cumst ances i s 

t he t est .   The r easonabl e i nf er ence t o be dr awn f r om t he f act s  

i n t he pr esent  case i s t he one t he of f i cer s dr ew:  The def endant  

was i mpai r ed by an i nt oxi cant .     

¶38 The evi dence wi t hi n Of f i cer  Hof f man' s knowl edge at  t he 

t i me of  t he ar r est  di d not  concl usi vel y pr ove t hat  t he def endant  

was i nt oxi cat ed.   But  al t hough pr obabl e cause must  amount  t o 

" mor e t han a possi bi l i t y  or  suspi c i on t hat  t he def endant  

commi t t ed an of f ense, "  t he evi dence r equi r ed t o est abl i sh 

pr obabl e cause " need not  r each t he l evel  of  pr oof  beyond a 

                                                 
15 Br i ef  of  Def endant - Appel l ant  at  8.  
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r easonabl e doubt  or  even t hat  gui l t  i s  mor e l i kel y t han not . " 16  

I t  i s  suf f i c i ent  t hat  t he evi dence known t o Of f i cer  Hof f man 

woul d l ead a r easonabl e pol i ce of f i cer  t o bel i eve t hat  t he 

def endant  pr obabl y was under  t he i nf l uence of  an i nt oxi cant  

whi l e oper at i ng hi s vehi c l e.    

¶39 The def endant  war ns t hat  i f  hi s convi ct i on i s al l owed 

t o st and,  l aw enf or cement  of f i cer s wi l l  be per mi t t ed t o ar r est ,  

f or  t he cr i me of  oper at i ng whi l e under  t he i nf l uence,  " al l  

dr i ver s i nvol ved i n an acci dent  dur i ng ver y l at e or  ver y ear l y 

hour s. " 17  Not  t r ue!   Pr obabl e cause i n t he pr esent  case r est s on 

t he of f i cer ' s per sonal  obser vat i on of  t he def endant ' s ext r emel y 

wi l d and danger ous dr i v i ng pr i or  t o hi s cr ash;  on t he l ack of  

evi dence of  i nt oxi cat i on because t he def endant  was i nj ur ed and 

unconsci ous and t he acci dent  scene was cover ed i n gasol i ne;   on 

t he def endant ' s pr i or  convi ct i on f or  oper at i ng a vehi c l e whi l e 

under  t he i nf l uence;  on t he of f i cer s '  exper i ence;  and on t he 

cr ash.   The quest i on of  pr obabl e cause,  as we have expl ai ned,  

must  be assessed on a case- by- case basi s l ooki ng at  t he t ot al i t y 

of  t he c i r cumst ances.    

¶40 For  t he r easons set  f or t h,  we concl ude t hat  t he 

def endant ' s ar r est  was suppor t ed by pr obabl e cause.   The 

evi dence wi t hi n t he ar r est i ng of f i cer ' s knowl edge at  t he t i me of  

t he ar r est  woul d l ead a r easonabl e pol i ce of f i cer  t o bel i eve 

                                                 
16 Secr i st ,  224 Wi s.  2d at  212 ( c i t at i on omi t t ed) .    

17 Br i ef  of  Def endant - Appel l ant  at  10.    
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t hat  t he def endant  had commi t t ed t he cr i me of  oper at i ng a mot or  

vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant .   

¶41 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s r ever si ng t he ci r cui t  cour t .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.    
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¶42 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  j oi n 

t he maj or i t y opi ni on,  but  I  wr i t e i n concur r ence because I  am 

concer ned t hat  t he maj or i t y opi ni on' s r ef er ence t o St at e v.  

Swanson,  164 Wi s.  2d 437,  453- 54 n. 6,  475 N. W. 2d 148 ( 1991)  i n 

f oot not e 13 wi l l  gi ve cr edence t o Swanson' s er r oneous st at ement  

t hat  pr obabl e cause t o ar r est  f or  oper at i ng whi l e under  t he 

i nf l uence of  an i nt oxi cant  cannot  be shown unl ess a f i el d 

sobr i et y t est  was conduct ed and t he dr i ver  f ai l ed t he t est .    

¶43 By wr i t i ng separ at el y I  i nt end t o c l ar i f y t hat  t he 

t ot al i t y of  t he c i r cumst ances t est  r emai ns i nt act  f or  

det er mi ni ng whet her  t her e i s pr obabl e cause t o ar r est ,  despi t e 

t he maj or i t y ' s c i t at i on t o Swanson.   Last  t er m,  i n Washbur n 

Count y v.  Smi t h,  2008 WI  23,  308 Wi s.  2d 65,  746 N. W. 2d 243,  

t hi s cour t  st at ed t hat  " Swanson di d not  announce a gener al  r ul e 

r equi r i ng f i el d sobr i et y t est s i n al l  cases as a pr er equi s i t e 

f or  est abl i shi ng pr obabl e cause t o ar r est  a dr i ver  f or  oper at i ng 

a mot or  vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant , "  and 

t hi s cour t  f ur t her  st at ed t hat  " t he Swanson cour t ' s  st at ement  

per t ai ned t o t he c i r cumst ances of  t hat  case"  and " pr obabl e cause 

must  be assessed on a case- by- case basi s. "   Smi t h,  308 

Wi s.  2d 65,  ¶¶33- 34.   Thi s cour t  has t i me and t i me agai n st at ed 

t hat  pr obabl e cause i s based upon t he t ot al i t y of  t he 

c i r cumst ances,  and we do so agai n i n t he case at  hand.   See 

maj or i t y op. ,  ¶20.   As a r esul t ,  i t  r emai ns c l ear  t hat  f i el d 

sobr i et y t est s need not  be gi ven i n or der  f or  t her e t o be a 

f i ndi ng of  pr obabl e cause.  

¶44 For  t he f or egoi ng r eason I  r espect f ul l y concur .  
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¶45 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  



No.   2008AP882- CR. akz 

 

 
 

1 

 


	CaseNumber
	AddtlCap
	Backspace

		2011-02-12T04:07:51-0600
	CCAP




